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ABSTRACT: It'sinthe Westphalia Peace Treatieswhich residesthe“ birth certifica-
te” of the modern, national and sovereign State, base of the present democratic State and
the founding moment of the contemporary international political system. The importance
of those treaties is so clarifying to the understanding of the present models of State and
Law that they form areal paradigm, the so-called “Westphalian Paradigm”, outlined by
many writersin thefields of Law, Palitical Sciencesand International Relations. In spite of
being crucial, the “Westphalian Paradigm” has been very little studied and researched in
thevery Law field. Theorigins, implications and characteristics of the State model whichis
formed after the Thirty Years War constitute, always from the Jurisprudence point of view,
the core of this paper. The article is concluded with a note about the contemporaneity of
that State model referred by the Westphalia Paradigm, under the lights of KuHN"s concept
of paradigm.
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Tothememory of Professor Guido Soares.
1. I NTRODUCTION

The study of paradigmsiswhat basically preparesthe student for mem-
bership of the scientific community inwhich he/shewill work later —thisiswhat
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the philosopher Thomas Kuhn teachesin the beginning of hisclassical study
about thethinking and scientific revolutions'.

All the"vision of theworld” (W& tanschauung) structuring of themodern
and contemporary modes of understanding/applying Law isbased onthetripod
Stateness-rationality-oneness, according towhich Law identifieswith therule
imposed solely by the State, theonly onevalid, in useand effectiveinitsterritory
and concelved according to principles of coherence, systematization, harmony
andlogic. Thepolitical-juridical category “ State” isthe baseto the study and
understanding of thismode of Law that hasbeenformed sincethedisintegration
of thefeuda world. Stateand Law maintain between each other arel ationship of
mutual interference so that Law (starting from the congtitutional one) ismeant to
giveaform, constitute or conform agiven scheme of political organization of
which main characteristicisthemonopoly of the political-juridical power over a
determined community gathered in aterritory”. In the chart of relationshipsbe-
tween State and L aw, to understand oneisfinally understand the other and this
fact giveslegitimacy to the enquiry about the Westphalian juridical paradigm
whichisto be devel oped here.

A brief historical outlinerevealsthat the notion of Statewhichistaken
today as self-evident (the constitutional and democratic State) hasitsremote
originsinthedisruption of thefeudd world asfrom thefifteenth century. During
all theMiddle Ages, owing to the deep territorial fragmentation and therural
transformation experimented by feudsin Europe, (separated microcosms, agri-
cultural, self-sufficient and autonomous), therewasawesakening in the power of
thekingdomsemerged from the decadence of the Western Roman Empire. Kin-
gsinherited just aformal authority of rights, whilethereal authority was concen-
trated onthe hands of feuda |ords, which produced amultinucl ear and atomized
political universe. Thefeuda organization consisted of ahierarchy of privileges
with numerous stages: kingswere only given the power over vassalsand other
subordinatesthrough thefeudal lord who wasimmediately inferior, and whose
loyalty inrelation to monarchswas broken with somefrequency”. Inthissense,

" THomas KukN, A EsTRUTURA DAS RevoLucoes CienTiFicas [The Structure of Scientific Revolutions] 30 (Pers-
pectiva 1997).

2 3. J. Gomes CANOTILHO, DIREITO CONSTITUCIONAL E TEORIA DA CONSTITUICAO [Constitutional Law and Constitution’s
Theory] 87-90 (Almedina 2002).

® HermANN HELLER, TEORIA DO Estapo [State Theory] 163 (Mestre Jou 1968).
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theeffectivetoolsof administration and authority lay inthemonarch’ shandsjust
marginaly; inlarge part, these means were private property of afeudal lord.
Regarding thisopposition between monarchical power andlocal power, Georg
Jellinek called it “ atomization of public power”*, anamost anarchical political
phenomenon which madeit uniqueinthe Middle Ages. Likewise, Buzan and
Littlecharacterized the Middle Agesas* apatchwork of overlapping and some-
timescompeting authorities’®.

With theincrease of commercial flow in Western Europe, the devel op-
ment of monetary economy and credit payments, therebirth of cities (boroughs)
and the consequent devel opment of the bourgeoisie, started theinverse process
of weakening of feudsand the strengthening of feudal monarchies—aphenome-
non known as* recentralization of the power”. It isto be noted that the enlarge-
ment of royal domainswasfollowed by the astonishing development of Public
Administration and Finances (asin the end the permanent concentration and
safety of power depended, to agreat extent, onwell-paid and loyal civil servants
and soldiers) and by the stimulation of agrowing national sentiment, apsycholo-
gicd sympathy foundintheidentification of menfromthekingdom by thesmila
rity of idiom, habits, traditionsand acommon historical past (intermsof fights
against feudal lords).

The bourgeoisie had an outstanding rolein the construction of thisnation-
state. It wasdriven mainly to commercial activity, to which thefeudal world's
decentraization (madetrueby thevariety of currencies, taxes, rulesfor tributes,
tolls, measuring systems, customsrulesetc.) wasof nointerest. To expand its
mercantile activitiesthe bourgeois e needed aunified market with minor transac-
tion costsand thiswould only be possible under the strong and centralized au-
thority of aking. It wasdueto thealiancewith the newly-born bourgeoisie, who
lent their money and human resources (to form armies and then bureaucracy)
and good i deas (Humanism, Renascence and Protestant Reformation), that the
royalty managed to re-conquer territoriesand concentrate political power. Since
then, inthe best synthesesof Buzan & Little, therecameto exist significant sym-
biosisinwhich*holdersof capital providefinancia resourcesfor thestate, while
theholdersof coercion alow capita asignificant rolein government”®. Theidea

* Geore JELLINEK, TEORIA GENERAL DEL Estapo [General State Theory] 315 (Comares, 2000).

° BARRY BUzAN & RICHARD LITTLE, INTERNATIONAL SYSTEMSIN WORLD HISTORY: REMAKING THE STUDY OF | NTERNATIONAL
ReLATIONS 244 (Oxford University Press 2000).

5 BARRY BUuzAN & RICHARD LITTLE, INTERNATIONAL SYSTEMSIN WORLD HISTORY: REMAKING THE STUDY OF | NTERNATIONAL
ReLATIONS 246 (Oxford University Press 2000).
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of sovereignty appeared quite s multaneoudy to the strengthening of thisnation-
state through the fight of monarchy toimposetheir authority onto feudal lords
(internal sovereignty) and emanci pate themsel vesfrom theauthority of the Pope
aswell asthe Emperor of the Holy Roman Empire (external sovereignty). Asa
conseguence, theinterstate borders—marking geographical limitsof political
power —became securely guarded.

Tomany authors, thefirst timethat juridical equality between stateswas
solemnly stated wasin the aftermath of the Thirty Years War (1618-1648), in
the WestphaliaPeace Treaties, thet represented at the sametimethe beginning of
modern international society established inasystem of satesand “theplain affir-
mation of the statement of absoluteindependenceof the different stateorders’”.
Infact, under aEurocentric conception of history of political ideas (which envi-
sages England asanisolated idand and | beriaas M aghreb, north of Africa), the
modern state appearswith the Westphalia Peace Treaties. However, in another
conception, abroader one, the modern nation- state (under theform of absolute
monarchy) emerged long before, exactly in Iberiaand England®. Infact, thena-
tion-state appearslong beforethe Westphalia Peace Treaties. Nevertheless, itis
inthese documentswhich liesthe“birth certificate” of the modern sovereignty
nation-state— base of the present democratic state and “founding moment” of
theinternational political system. Far beyond thismerely formal aspect, theim-
portance of the WestphaliaPeace Treatiesisso great to the understanding of the
notion of statethat Professor Roland Mousnier, describing the 16th and 17th
centuries in the General History of the Civilizations organized by Maurice
Crouzet, assertsthat thosetreaties symbolized areal “constitution of the new
Europe’’, amultifarious Europe, plura and very distant fromthereligiousunit of
Chrigtianity, fromthe palitical unit of the Holy Roman Empireand fromtheeco-
nomica unit of thefeud.

Beforethe Thirty-Years War the European political order wastheamal-
gam of thetraditionsof the Roman Empireand the Catholic Church. Theworld
washeaven’smirror. Oneonly God reigned in heaven, and so just one Emperor

" PaoLo BiscareTTI DI RUFFIA, DErecHo ConsTiTucionaL [Constitutional Law] 121-122 (Tecnos 1965).

® José Roberto Franco da Fonseca, Geopolitica e Direito Internacional [Geopolitics and International
Law], 91 Revista bA FacuLbADE DE DiReiTo DA UNIVERSIDADE DE SAo PauLo 315, 316 (1996).

° Roland Mousnier, Os Séculos XV e XVII [Centuries XVI and XVII], in HistoriA GERAL DAS CIVILIZAGOES
[General History Of The Civilizations] 1V/1 302 (Maurice Crouzet, ed., 1973).
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should bethelordin the secular world and just one Pope should rulethe univer-
sal church®. Inthissamelineof amonalithical religiousand political thinking both
Truyol y Serra™ and Machado™ spesk of a“ ResPublicaChristiana”, Augustini-
an-based and valid in thewhole Europe.

The symbolic character of the Westphalia Peace Treatiesisundeniable
and can be estimated by innumerousand multidisciplinary referencestoa”“wes-
tphaian” or “ post-westphalian” model of Stateor of international relations. The
political, juridical, geographical, religious, and philosophical outcomesof the
Westphalia Peace Treatiesinduced many Stateand Law scholarsto speak of a
“Westphalian paradigm” to designate a standard, a parameter or amodel of
State which became an absolute reference asfrom the 17th century. A paradigm
is, according to Fourez™, amental structure, consciousor not, that is useful to
classify theworld and approachit. In other words, paradigmsarethe key theo-
ries, instruments, valuesand metaphysi cal assumptionsthat compriseadiscipli-
nary matrix. The concept of state that emergesfrom the WestphaliaPeace Tre-
atiesreachesthisstatus of fundamentality and referenceto the understanding of
theworld which occursafter it, and taking it asaparadigm would be no great
orthodoxy™. Referencesto the centrality of the Westphalian profileof State date
back at least to the middle 19th century inimportant authors of International
L aw, asBeaulac™ asserts. With undoubted | egitimacy, Professor Leo Gross, ina
referential text which marksthethree-hundredth anniversary of those peacetre-
aties, emphasi sesthat “the Peace of Westphalia, for better or worse, marksthe
end of an epoch and the opening of another. It represents the majestic portal
which leadsfromtheold to the new world”*°. In the samedirection, Harding &

™ Henry Kissinger, Diptomacia [Diplomacy] 57 (Francisco Alves 1999).
™ AnToNIO TRUYOL ¥ SERRrA, LA SociepaD INTERNACIONAL [The International Society] 57 (Alianza 1974).

2 JONATAS MAcHADO, DIREITO INTERNACIONAL: DO PARADIGMA CLASSICO AO POs-11 DE SETEMBRO [International Law:
from the Classic Paradigm to the Post-September 11th] 46-50 (Coimbra Editora 2003).

3 GerarDp Fourez, A ConsTRUGAO DAs Ciencias [The Construction of Sciences| 103 (Editora UNESP 1995).

 Stéphane Beaulac, The Westphalian Legal Orthodoxy — Myth or Reality? 2 JoUrRNAL OF THE HISTORY OF
INTERNATIONAL LAw 148, 148 (2000).

' Stéphane Beaulac, The Westphalian Legal Orthodoxy — Myth or Reality? 2 JoUrRNAL OF THE HISTORY OF
INTERNATIONAL LAw 148, 148 (2000).

% | eo Gross, The Peace of Westphalia, 1648-1948. 42 THE AMERICAN JOURNAL OF INTERNATIONAL Law 20, 28
(1942).
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Lim pointsout that “ undoubtedly, therewas apre-Westphalian system (seee.g.
Nussbaum, Verdross, Ago) (... ) which somehow was supplanted” .

Despite being central to the understanding of modern and contemporary
sceneries, the Westphalian paradigm has occupied very few timesthe core of
papersintheworld of legal writings—especiadly in Latin America. Related re-
portsarefoundin sciencesakinto Law and almost always, as support for other
historical studies. Theorigins, theimplicationsand characteristics, and present
content of the Westphaian paradigm, from the Law point of view, arethe core of
thework here presented. It isimportant to retain that the deep implicationsof the
Westphalia Peace Tresties, established three hundred and fifty yearsago trans-
cend thelegal world to reach to the rim of international relations, sociology,
economy, philosophy etc. Theinvestigationwhich followsiscircumscribed tothe

objectsof law dogmatic, ingenera, and the congtitutional dogmetic, in particular.

2. HistoricaL ENVIRONMENT: FROM THE THIRTY
YEARS WAR TO THE PEACE OF WESTPHALIA

TheThirty Years War represented atitanic conflict between therival dy-
nastiesof Bourbon (from France) and Hapsburg (lordsof Spainand of theHoly
Roman Empire, withterritoriesin Austria, Bohemia, the Netherlands, Bavaria,
Flanders, north of Italy, Belgium and Hungary) for the domain of continental
Europe. Few military conflicts, from the beginning of History, will have somehow
caused such disgracetothecivilian population. It isestimated that at |east half of
the German and Bohemian peoplelost their livesdueto starvation, diseasesand
brutal attacksfrom soldiersbent on pillage. Thearmiesfrom both sides|ooted,
tortured, killed and set fireto everything transforming entireregionsin great de-
serts”®. Theviolence of the Thirty Years War was particularly intensein the
German territorieswhere pain molded all the German baroqueliteratureinthe
seventeenth century. Never wasany country submitted to suchacruel and sys-
tematic devagtation, having itspopulation, in certain regions, reduced to thetenth
part and all their moral and material valuesdestroyed. It wasthe greatest catas-
trophe of the German people: the country came out of it extremely pauper, un-

" CHRISTOPHER HARDING & C. L. Lim (eds.), RENEGOTIATING WESTPHALIA: Essavs AND COMMENTARY ON THE EUROPEAN
AND CoNCEPTUAL FOUNDATIONS OF MODERN INTERNATIONAL Law 6 (Martinus Nijhoff 1999).

'8 Epwarp McnALL Burns, HisToriA pa CiviLizacko OcipenTAL [History of the Western Civilization] 1, 538 (Globo
1981).
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developed and palitically divided into small princedoms, ruled in the north by
mean Lutheran rulersand inthe south by neglectful Catholic prelates, whileinthe
few larger States absolutism was established in the French way™. Andreas
Gryphius, the greatest namein German baroque poetry, portrayed with unique
crudity thelong pain of war in the sonnet “ Thrénen des Vatterlandes’” (“ Ho-
meland Tears’ ), of 1636.

Intherootsof war thereisardigiousconflict derived fromtheintolerance
between Catholicsand Protestants. In fact, the religious coexistence of Catho-
licsand Protestants was a problem within the States aswell asamong them®,
eventhough nationalism, still being elaborated inthe 17th century, would play a
much lessrelevant role than theoneinthewarsof nineteenth and twentieth cen-
tury”’. The Protestant Reform, breaking the Catholic religiousunit in Medieval
Europe, provided the basefrom wherelater flourished the Thirty Years War and
the Peace of Westphalia. Schiller, the great poet who, along with Goethe, gives
prestige to German romanticism, startshisunsurpassable” Histoiredela Guer-
rede Trente AnsS’ mentioning that “ depuis!’ époque ou la guerredereligion
commenca en Allemagne, jusgu’a la paix de Minster, on ne voit presque
riendegrand et deremarquablearriver dansle monde politiquedel’ Europe,
sans que la R&forme y ait contribué de la maniére la plus importante” .

Itisnecessary to bear in mind that once extinct the Carolingian dynasty,
around 911 AD, the dukes of Franconia, Saxony, Swabia, and Bavariafounded
the German kingdom, amonarchy in which the king was one of the dukesand
elected by the others—therefore, an elective monarchy. Intheyear 936 AD the
reign of Otto | starts. Hisvictory over the Hungariansin 955 AD brought him
enormous prestige and the Pope John X 11, whom the German monarch protec-
ted, pronounced him Holy Emperor in 962 AD, withthetitle of Imperator Ro-
manorum (“ Emperor of the Romans’). And so wasfounded the Holy Roman

¥ Orto MaRiA CaARrPEAUX, A LITERATURA ALEMA [The German Literature] 29 (Cultrix 1964).

* G. Ostreich, Problemas Estruturais do Absolutismo Europeu [Structural Problems of the European
Absolutism] in Pober E INsTITUICOES NA EUROPA DO ANTIGO REGIME [Power and Institutions in the Europe of the
Old Regimen] 192 (Anténio Manuel Hespanha ed., Fundagdo Calouste Gulbenkian 1984).

! Epwarp McNALL BURNs, HistoriA Da CiviLizacko OcipenTaL [History of the Western Civilization] 1, 537 (Globo
1981).

? SCHILLER, HiSTOIRE DE LA GUERRE DE TRENTE ANs [History of the Thirty Years War] I, 1 (Lenormant 1803).

183




ESMAFE
EscoLA bE MAGISTRATURA FEDERAL DA 52 REGIAO

Empire™, afusion between the German monarchy with what was spared of the
Roman Empire. Its main characteristic was the fact that once anointed Holy
Emperor by the Popein Rome, the German el ected monarch becamethetem-
poral chief of the Christendom, being respected and obeyed assuch by all the
other noblemen of the continent —aclear prototypical manifestation of the Euro-
pean “supranationality” of the second half of thetwentieth century.

Inthesis, thetemporal power of the Holy Empirewasuniversal, while,
paralle toit, the spiritua power of the Poperemained unique, unquestioned and
alsouniversal. AsH. Kissinger putsit, differently from aPharaoh or a Caesar,
the Holy Roman Emperor didn’t appear to have any divineattributes, escaping
from him the powersto interferewith ecclesiastical nominations, for instance™.
However, not even therel ations between these two great European authorities
(the spiritual and the mundane) were peaceful .

In the beginning, the subjection of noblemen to the Emperor of theHoly
Empirewasjust nomina (formal) and princes did what they judged legal, free
from Imperid interference. From the 15th century on, however, the political abi-
lity and thewarlikeforce of the Hapsburgs, permanently aspiring tothe lmperial
Catholic crown, empowered the Holy Emperor with respectability and authority
and made him befeared. Inthisway, asfrom 1438, the Imperia crown became
hereditary among the Hapsburgs, thoughformaly it sill remained eective. They
feared it could betaken by others™. Sincetheformation of theHoly Empire, the
“dectora college’ for thechoiceof theEmperor varied according to circumstantial
alliances, battlesand quarrels, though from 1356 on, with the edition of the so-
called“Golden Bull” (Bulla Aurea), by the Emperor Charles|V, the choice of
the Emperor of the Holy Roman Empirewent to the hands of seven permanent
electors: the Archbishopsof Colony, Mainz and Trier, the King of Bohemia, the
Count Palatine of the Rhine, the Duke of Saxony and the Margrave of Branden-

» Also called Sacred Roman Empire of the German Nation, Sacrum Romanum Imperium, Heiliges
Romisches Reich Deutscher Nation, or still | Reich.

* Henry KissINGER, Diptomacia [Diplomacy] 58 (Francisco Alves 1999).

% Stéphane Beaulac, The Westphalian Legal Orthodoxy — Myth or Reality? 2 JourRNAL OF THE HISTORY OF
INTERNATIONAL LAaw 148, 153-160 (2000).

% ARNO KAPPLER, TATSACHEN UBER DEUTSCHLAND [Facts on Germany] 13 (Societsts-Verlag 1996).
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burg’”. With the L utheran Reform, the confrontation among the Catholic electors
and noblemen against the Protestant el ectorsand noblemen becameinevitable,
al of them aspiring totheimperia crown—whosefunctionsincluded the defence
of Catholicismand the Pope. All thesevectorsof holy and profane powerstrans-
formed theHoly Roman Empireinto ascenery of internal and externd rivary. As
Voltaireoncesaid, the Holy Empirewas never holy, not even Roman and never
atruly Empire™.

Thefirst battlesrelated tothe Thirty Years War startedin 1618, whenthe
Hapsburgsfrom Austria—"“natural” protectors of Christendom - fought against
theinfidelsor heretics, encouraged by thevictories of the Catholic Counter Re-
form—the Hapsburgs, in an attempt to enlarge their domainsin Central Europe
and limit freedom of religion of Protestants. Such behavior disgusted many Pro-
testant noblemen fromtheareaof today’ s Germany and started aninsurrectionin
Bohemia (the Czech Republic today) wherethere were mass conversionsinto
Calvinist Protestantism after the Protestant Reformation took place along the
previous century. Local noblemen, revolted with the attitude of the Catholic
Emperorsfrom Viennaagainst the Protestants of the region, had organized the-
mselvesin 1608 around the Protestant Union (an armed allianceto defend the
Princesand Protestant cities, led by the Palatinate elector) in opposition to the
Catholic League, headed by Duke Maximilian |, the Duke of Bavaria, formed
shortly afterwards (1609). The common perception among German Protes-
tantswasthat the Emperor of the Holy Empirewasno morethan atyrant from
Viennaassociated to the decadent papacy ™.

Thelack of satisfactionin Bohemiacameto itsclimax when, inthemor-
ning of May 23rd, 1618, agroup of protestant noblemeninvaded the Hradschin
Cadtle, wheretherepresentatives of the Austrian Catholic government in Prague
were, and made two of them jump off windowsas an answer to the destruction

? The Duke of Saxony and the Marquise of Brandenburg became usually known later as the “Prince
Elector of Saxony” and the “Prince Elector of Brandenburg”, respectively. The Count Palatine of the
Rhine was called the “Palatine Elector”. Given to his ordering character and fundamental imperial
politics, the Bulla Aurea is seen as a true constitutional norm of the Holy Roman Empire.

% Apud Stéphane Beaulac, The Westphalian Legal Orthodoxy — Myth or Reality? 2 JOoURNAL OF THE HisTORY
oF INTERNATIONAL Law 148, 169 (2000).

» Andréas Osiander, Sovereignty, International Relations, and the Westphalian Myth. 2 INTERNATIONAL
ORrcANIsaTION. 251, 253 (2001).

® Henry KissiINGER, DipLomacia [Diplomacy] 59 (Francisco Alves 1999).
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of the L utheran churches under the orders of Vienna™. Though therebels had
intentedtokill their victims (the Catholic noblemen William Sawataand Jarodav
Martinitz), both of them escaped miraculoudy toinform, personally, the Courts
in Viennawhat had happened™. Thisepisode—whichwasregistered in History
asthe" defenedtration of Prague’ —led totherefusal of the Evangdlical leagueto
accept the election of theradical Catholic Prince, Ferdinand |1, Archduke of
Austria(aHapsburg) and apupil of the Jesuits, as Emperor of the Holy Roman
Empire. Thereligiousfanaticism of Ferdinand 1, for whomthestateexisted only
to servereligion, could be measured by the words of his confident counsellor
Gaspar Scioppius: “ unfortunate is the king who ignores the voice of God
begging him to kill the heretics. You should not make war for yourselves
but for God (Bellum non tuum, sed Dei esse statuas)” *. By this time, the
Protestant Union had made the new king of Bohemia, FredericV, thecalvinist
Prince el ector from the prosperous Pal atinate region™, smultaneoudly proclai-
med independent of the Austrian domain. With the overtaking of the crown of
Bohemia—whose king was one of the seven electors of the Sacred Emperor,
according to the Bulla Aurea—the protestants managed to get an eventual ma-
jority of votessufficient to elect for thefirst timeanon-catholic Holy Emperor.
From that incident, apparently local and restricted to Bohemia, withthe
“defenestration of Prague’, the conflict spread to all of Europe, transforming it
into thefirst war of really European proportionsin history. The success of the
Austrian Hapsburgsand Ferdinand I 1 in regaining thedomain of Bohemia, and
suffocating therevol ution, eiminating therdigiousfreedom and punishing Ferdi-
nand V —thetaking of al histerritoriesin the Rhine Valley and transferring his
right as Prince Elector to the Duke of Bavaria—depended to alarge extent on
the help they had requested from Spain (also ruled by the House of Hapsburg),
from Poland and from several German catholic noblemen (specially the Duke
Maximilliam from Bavaria) to defeat the rebellious protestants. By November
1620 Ferdinand Il had aready re-conquered the capital of Bohemiaand expe-
lled Ferdinand V, nicknamed “king for awinter”. Such facts—besidestheruin

%! RoBeRT BIRELEY, THE JESUITS AND THE THIRTY YEARS WAR 1 (Cambridge University Press 2003).

3. P. Coorer (ed.), THE NEw CAMBRIDGE MODERN HisToRY: THE DECLINE OF SPAIN AND THE THIRTY YEARS WAR, 1V,
308 (Cambridge University Press 1970).

¥ Apud Henry KissiNger, DipLomacia [Diplomacy] 62 (Francisco Alves 1999).

¥ The Palatinate was a German region around the university city of Heidelberg, its capital.
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and poverty leftin Bohemiaand inthe Pa atinate region by thetroopsloya tothe
Holy catholic Emperor® — brought to fight other European protestant govern-
ments such as other German Princes, theking Christian IV from Denmark and
king Gustaf Adolf from Sweden, al of them expans onist, non-catholic and anti-
Imperiaist. Thesetwo last had the hopeto reuniteterritoriesnorth of continental
Europe and wished to bal ancethe power of religiousbase, so they fought violent
wars, without success, with thetroopsof the Catholic Leagueinthefieldsonthe
German side of the Bdltic Sea.

In 1629, to aggravate thepalitical crisis, the Holy Emperor Ferdinand 11
imposed upon the Germansthe* Edit of Retitution”, animperia act that annulled
all protestant titlesover catholic propertieseffectivefrom 1555 and put the ex-
propriatelandsat the Emperor’sand hisallies will. By doing so, Ferdinand 11
intended to pay part of hismoral and financia debt to the catholic noblemenwho
had hel ped him to regain Bohemiaand keep the Dani sh and Swedi sh temporarily
apart. For thefirst timean Imperia act had force of law, directly enforcedinthe
territoriesof the Princes, backed by the Emperor’sprivate army led by the com-
petent condottiere Wallenstein™. Within this scenery of continuous strengthe-
ning, thelmperia power became amonarchic power and the Emperor for Euro-
pe, agreat danger”’.

Thisdanger wouldn’t be neglected to thewest of theriver Rhine, inaway
that, in 1630, the Teutonic protestants gain an enormousand continuousfinancial
support fromthe French (catholic) in thefightsagainst the neighbors Hapsburgs
(also cathalic), starting anew phase of the conflict. On thisoccasion startsthe
multi-centurial French battlefor the fragmentation and dispersion of the German

% The humiliation imposed to the Palatinate region had its climax when the Catholic king Maximilliam
of Bavaria sent part of the library of the University of Heidelberg to the Vatican, where it still is according
to J. P. Coorer (ed.), THE NEw CaMBRIDGE M ODERN HisToRY: THE DECLINE OF SPAIN AND THE THIRTY YEARS WAR, 1V,
317 (Cambridge University Press 1970).

% Roland Mousnier, Os Séculos XVI e XVII [Centuries XVI and XVII], in HistorRiA GERAL DAS CIVILIZAGOES
[General History Of The Civilizations] 1V/1 199 (Maurice Crouzet, ed., 1973). The condottieri were
mercenaries that recruited, commanded, supplied and paid the private armed forces and whose appearing
happens in the Italian peninsula in the fourteenth century — PHiLiP BoaiTT, A GUERRA E A PAz NA HISTORIA
Moperna [The Shield of Achilles: War, Peace and the Course of History] 75 (Campus 2003). The troops
commanded by the nouveau riche Albrecht von Wallenstein gave the Emperor Frederic Il a greater
freedom in relation to the Duke Maximilliam of Bavaria of whom depended militarily in a higher degree
- Andréas Osiander, Sovereignty, International Relations, and the Westphalian Myth. 2 INTERNATIONAL
OReANIsaTION. 251, 256 (2001).

¥ Roland Mousnier, Os Séculos XVI e XVII [Centuries XVI and XVII], in HistorRiA GERAL DAS CIVILIZAGOES
[General History Of The Civilizations] 1V/1 200 (Maurice Crouzet, ed., 1973).

187




ESMAFE
EscoLA bE MAGISTRATURA FEDERAL DA 52 REGIAO

peopleand thewar losesitsreligiouscharacter (catholics ver sus protestants) to
becomeageopoalitical conflict between theriva housesof Bourbonsand Haps-
burg for thedomain of the European Continent. Under an ideological perspecti-
Ve, it'spossibletoidentify now asharp confrontation between two antagonistic
visions of theworld: (1%) aturn into the past, incarnated in the Holy Roman
Empire, representative of the catholic medieval universalismand of the preemi-
nence of the Holy Emperor and another (2™) towardsthefuture, the Frenchone,
witharadica argument of freedom, equality and fraternity among all the States.

A geopoalitica reading of the Thirty Years War pointsto adirectionwhich
to France—aBourbon “idand” surrounded by Hapsburgs' territoriesin Iberia
and in the long corridor between the north of Italy and the Netherlands —a
victory of Viennawould certainly mean being rel egated to aperipherd pogtionin
European palitics.

Still inthissame perspective, France becomesradical initspositionand, in
spiteof being catholic, intervenesdirectly in the conflict asfrom 1634 on beha f
of Protestants. Thus, Franceleavesas dethe secret financia support toenter in
an openwar against the Holy Empire. Itissufficient for the Spanish crown, the
Madrid branch of the Hapsburgs, respond to thewar declaration from the Fren-
ch. It must be mentioned that an unrest of religiousand nationalist naturewasin
course by thistimein the Spanish provinces situated in the Netherlands against
the Hapsburgs of Madrid —the United Provinces of Holland constituted a Spa-
nish possession. Spain then, viewed Franceasanatura ally of therevolted Ne-
therlanders, Protestants, and an enemy of the Hapsburgsin Europe™.

Inthe course of thisconflict, the Swedish led by King Gustaf Adolf won
severa battlesagainst thetroopsof Ferdinand I in numerous partsof the Holy
Empireand managed to round the Austrian Prague. After innumerousvictoriesin
Germanterritory, the French army cameto siege Vienna. Rebellionsin Portugdl,
Cataoniaand in Naplesweakened the Spani sh power, whosefleet was heavily
attacked by the Dutch in British waters. It was up to Cardinal Richelieu, the
powerful primeminigter of LouisXI11, andto Cardina Mazarino (efter Richelieu’'s
death in 1643) to conduct Franceand itsalliesto great victoriesuntil Austria
asked for atruce. By that time, Richelieu’s pragamatism was so great that the
Cardinal had madean aliancewiththe*“infidel” Turkish Ottomans so that they
could check out the bordersto the east of Austriaand then deflect the Austrian

* PuiLip BosBiTT, A GUERRA E A PAz NA HISTORIA M ODERNA [The Shield of Achilles: War, Peace and the Course
of History] 101-102 (Campus 2003).
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attention and the resourcesfrom Viennafrom thewest battlefront™. Richdlieu's
justification was very objective: “ a king who sacrificed his state to hisfaith
was exposing himself to losing both” ®.

The peace conferenceswhich resulted in the Westphalia Treaties started
infact on December 4th, 1644 asatruly European congress—though informal
negotiations already existed since 1641 in Hamburg™. Complex negotiations
(starting by protocol questions) extended for about four long years. It would be
thefirst timeinwhich thetreatieswould put an end to warsin Europe.

Through the Westphalia Treaties — precisely the Instrumentum Pacis
Monasteriense and the Instrumentum Pacis Osnabrugense, both concluded
in Latin on October 24th, 1648 in the cities of Munster, catholic, and Osna-
briick, L utheran—consderableterritoria conquestswere guaranteed to the Fren-
ch(incorporation of the Alsatiaand of the Bishopricsof Metz, Toul and Verdum)
and German territorieswere conceded to Sweden. Theindependence of Swit-
zerland and Holland™ from the Holy Empirewas recognized and Catholicism
and Protestantism (L utherans and Calvinists) were declared confessionswith
identical rights. Through the Westphalia Treeties, the Holy Roman Empirewas
reduced to a merefiction as each German Prince elector was given the very
samerightsof Sovereignty. Barriersto commerce were abolished and along
period of relative balance of power in Europestarted. Itissaid “relative’ becau-
setherewas undeni able French prominencein the European policy of the XVII
century®. However, thisGallic prestigewasfar from having the sameforce of
the”Ibericera’ that took over international politicslong beforethediscovery of
America

With the cel ebration of the Peace of Westphaliaeach Prince el ector star-
ted to havethe power to declarewar, to Sign peacetreaties, establish alliances

* PriLip BosaiTT, A GUERRA E A Paz NA HISTORIA M ODERNA [The Shield of Achilles: War, Peace and the Course
of History] 103 (Campus 2003).

“ Paul Sonninno, From D’ Avaux to Dévot: Politics and Religion in the Thirty Years War. 286 History 192,
194 (2002).

“ Alfred-Maurice de Zayas, Peace of Westphalia (1648), in EncycLoPEDIA OF PUBLIC INTERNATIONAL Law 537
(Rudolf Bernhardt, ed., 1984).

“ A little before, on May 15th, 1648 also in the city of Miinster, a specific treaty between Spain and the
Netherlands put an end to eighty years of conflict for the independence of these last ones to Madrid.

* Jacques Droz, HisTolre DIPLOMATIQUE — DE 1648 A 1919 [Diplomatic History — from 1648 to 1919] 19
(Dalloz 1972).
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with other potenciesand govern their respective States asthey fancied. Such
facilitiesresumed thejusfoederationis®, of capital importanceto the contem-
porary condtitutional engineering. Though still existent, the Holy Empireturned
basically into addliberative stage™. Oncereached the autonomy of the Princesin
relationto the Emperor, thefragmentation of the Holy Roman Empirewasinevi-
table, asit was congtituted by an amal gam of morethan three hundred sovereign
territorieswith no national sentiment (counties, landgraviates, margraviates, du-
chy archbishoprics, bishoprics, abeys, freecitiesand minor domainsof knights
of the Empire™). So, the Holy Roman Empiremaintained just afacade of unity
until being definitely dissolved by Napoleon Bonapartein 1806, when Emperor
FrancislI renounced theimperial crown. The German fragmentation pulverized
the power of the Hapsburg from Viennaand made possiblefor thedynasty of the
Hohenzollern, based in Prussiaand in Brandenburg, to receivetheterritoriesto
thenorth of theHoly Empireand beginitspolicy of greet rivary with “the Austri-
as"*. ThisHohenzollern’sstrategy would be most significant when the constitu-
tion of the German Customs Union (Zollverein) waselaborated by theinitiative
of the Prussiansinthe 19" century.

Boththecitiesof MUnster and Osnabrtick, 50 kilometersaway, areSitua-
tedin the Westphalia (an arealocated northwest of present Germany). Thatis
why thisregion’snamewas given to thosefamoustresties. In catholic Mungter,
therepresentative of the Holy Empire negotiated with France and its Catholic
alies, whilein protestant Osnabrtick, the Ambassadorsfrom the Holy Empire
met Sweden, the German Princesand their Protestant allies®. The presence of
the German Princes at the signature of the treaty, by the way, was part of the
French-Swedish strategy to weaken the position of the Holy Emperor.

Each of the two treaties took the form of abilateral agreement as the
multilateral treaties practicewas not conceived yet. It isestimated that around

“ ANTONIO Cassese, INTERNATIONAL Law 21 (Oxford University Press 2001).
“*® Daniel Philpott, Westphalia, Authority and International Society. 47 PoLiTicAL Stubies. 566, 581 (1999).

“ Roland Mousnier, Os Séculos XVI e XVII [Centuries XVI and XVII], in HistoriA GERAL DAS CIVILIZAGOES
[General History Of The Civilizations] 1V/1 199 (Maurice Crouzet, ed., 1973).

" DEMETRIO MAGNOLI, RELAGGES INTERNACIONAIS: TEORIA E HisTORIA [International Relations: Theory and His-
tory] 36 (Saraiva 2004).

“*® Stéphane Beaulac, The Westphalian Legal Orthodoxy — Myth or Reality? 2 JOURNAL OF THE HISTORY OF
INTERNATIONAL LAw 148, 163 (2000).
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three hundred representatives signed the two treaties. Members of al political
forcesin Europe were present, with the exception of Russia, England, Turkey
and the Pope, whose Catholicism was weakened and defeated. The Catholic
Church acted asmediator and just in Minster*. The powerful Pope lnnocence
X protested firmly against thetresties, stating, in hisBullaZelo DomusDei, of
November 26", 1648, that the Peace of Westphaliawasnull, invalid, injurious,
condemnable, inane and destitute of any significanceand effect for ever more™.
In spiteof thispersonal reading from Pope Innocence X about thelittleworth-
ness of the Westphalia Peace treaties, his representative, who followed very
closely al the Conference of Peace, Monsignor Fabio Chigi, would later beco-
me Pope Alexander V1, certainly for getting to know the new reality of the
continental paliticsoutlinedin Westphaiaasfew would.

Thequantity of intervening actors, the complexity of theinterestsinvolved
inthenegotiationsof peaceandthelogidticsdifficultiesintringctothemultiplicity
of idioms plusthe distance between the two citiesresulted inamuch more so-
phisticated and exhausting treaty from the perspective of thebilateral actscom-
monly putinto effect until then™.

3. JuriDicaL CONSEQUENCES OF PEACE:
THE CoRE OF THE WESTPHALIAN PARADIGM

From the point of view of Law there were two great legacies from the
Peace of Westphalia: the consolidation of religiousfreedom (associated with the
secularization of the State) and theformal affirmation of State sovereignty (asso-
ciated to the“reason of State”)™. In other words, secularization, centralization

“ 3. P. Coorer (ed.), THE New CAMBRIDGE MODERN HisToRY: THE DECLINE OF SPAIN AND THE THIRTY Y EARS WAR, 1V,
352 (Cambridge University Press 1970).

® Former owner of the Pallazo Doria Pamphilj, where the Embassy of Brazil is today in Rome.

! PuiLip BoBaITT, A GUERRA E A Paz NA HiSTORIA MODERNA [The Shield of Achilles: War, Peace and the Course
of History] 108 (Campus 2003).

* David Parrott, The Peace of Westphalia. 8 JournAL oF EARLY Mopern History 153, 153 (2004).

* The religious dimension of Westphalia though went past unnoticed in the analysis made by Richard Falk
for whom the Westphalian model is only the “ state centric, sovereignty-oriented, territorially bounded
global order” - Richard Falk, Revisiting Westphalia, Discovering Post-westphalia. 4 THe JoURNAL oF ETHIiCs
311, 312 (2002). On the other side, that religious aspect is affirmed by MEeINHARD ScHRODER (ed.), 350 JAHRE
WEsTIFALIscHER FRIEDE [350 years of Peace of Westphalia] (Duncker & Humblot 1999).
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and nationalization occupied aprivileged placein the description of the new
Westphalian world that hasbeen built from then. If, on onehand, itistruethat
such conquests derived from along strive of European kingsand noblemen da-
ting back to the period prior to the Protestant Reformation, itisalso truethat it
wasthe Westphalia Peace Treatieswhich formally consolidated such conquests
for thefirgt timewith atruly European Constitution —the constitutio WWestphali-
ca™. Thisnew constitution made up aset of norms, mutually established, which
sought to definewho would bethe holders of authority in the European Interna
tional scenery and which ruleswere necessary to become one of these actors
and which werethe prerogatives” —awhol e new world order, though.

Thetrinity of dimensionsof modern state (secul arization, centralization
and nationalization) isalso aunity-trinity becauseit isultimately the sovereign,
strong and centralized Nation-State the greatest creditor of theinter-confessio-
nal peace and religious freedom. “ Der staat war Freiheitsgarant und Frie-
densstifter” , sentenced Gehard Robbers™.

Astothereligiousaspect itiseasy to verify that until then the popul ation
had to follow compulsorily the belief of their Prince”. Nevertheless, the peace
treaties from 1648 abolished thisin away that the reasons of politicsdid not
identify any morewith religiousreasons. Infact, ArticlelV, # 19 of the Instru-
mentum Pacis Osnabrugensis and Paragraph 27 of the Instrumentum Pacis
Monasteriens susethesamewordsto affirm the principle of religioustolerance:
“[...] and that it shall be allowable for others who are willing to embrace
the Exercise of the Augsburg Confession, to practiseit, aswell publickliyin
the Churches at set Hours, asin private in their own Houses, or other Pla-

* Jacques Droz, HisTolRe DIPLOMATIQUE — DE 1648 A 1919 [Diplomatic History — from 1648 to 1919] 9 (Dalloz
1972); Stéphane Beaulac, The Westphalian Legal Orthodoxy — Myth or Reality? 2 JourNAL OF THE HisToRY
OF INTERNATIONAL Law 148, 162 (2000).

% Daniel Philpott, Westphalia, Authority and International Society. 47 PoLiTicAL Stubies. 566, 567 (1999).

% “The Sate was guarantor of the liberty and founder of the peace’ — Gehard Robbers, Religionrechtliche
Gehalte des Westfalichen Friedens — Wurzeln und Wirkungen [Religion-legal Contents of the Westphalian
Peace - Roots and Effects] in 350 JaHRE WEsTIFALISCHER FRIEDE [350 years of Peace of Westphalia] 73
(Meinhard Schroder ed., Duncker & Humblot 1999).

% “ Cuius regio eius religio” is a phrase in Latin that means “ whose the region is, his religion” . It was with
the “Augsburg peace” (1555) in the sequence of the protestant reform, that the territorial princes of
Germany got the right to determine the official religion of their subjects - Leo Gross, The Peace of
Westphalia, 1648-1948. 42 THE AMERICAN JOURNAL OF INTERNATIONAL Law 20, 22 (1942). By this time 4/5 of
the German population was protestant.)
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ces appointed for that end by their Ministers of the Divine Word, or by
those of their Neighbours” *°. The preservation of thisreligiousfreedomisa
mark inthe beginning of alongway towardsthe protection of fundamentd rights.
Ontheother hand, oncefinished thereligiousand political universality of the
Middle Ages, the Empireand the Papacy could not interveneintheinterna mat-
tersof kingdomsand princedomsany more. Asto the more mundane aspect of
thisquestion, 865 of the InstrumentumPacisMonasteriensisand article V11,
# 4 of the Instrumentum Pacis Osnabrugensis affirm: “ That aswell at gene-
ral asparticular Diets, the free Towns, and other Sates of the Empire, shall
have decisive \Votes; they shall, without molestation, keep their Regales,
Customs, annual Revenues, Libertys, Privileges to confiscate, to raise Ta-
xes, and other Rights, lawfully obtain’d from the Emperor and Empire, or
enjoy’d long before these Commotions, with a full Jurisdiction within the
inclosure of their Walls, and their Territorys: making void at the sametime,
annulling and for the future prohibiting all Things, which by Reprisals, Ar-
rests, stopping of Passages, and other prejudicial Acts, either during the
War, under what pretext soever they have been done and attempted hither-
to by private Authority, or may hereafter without any preceding formality
of Right be enterpris d. As for the rest, all laudable Customs of the sacred
Roman Empire, the fundamental Constitutions and Laws, shall for the fu-
ture be strictly observ' d; all the Confusions which time War have, or could
introduce, being remov'd and laid aside” .

After Westphaliathe Holy Roman Empire’ sability toenforceitsecclesas-
tical and political hegemony wasvirtually destroyed. With the collapse of the
universal unit of the Holy Roman Empire and the Catholic Church, each state
could promoteitsowninterests. To completethisidea, the State welfare, arai-
son d’ Etat, gavelegitimacy to themeansto reachit. A concept of sovereignty
that freestheking or prince, smultaneously, of superior political domains(the
Papacy and the Empire), equal ones(other royalties) and inferiorsones (feudal
barons) startsthen, what precisaly had characterized all nationa and internatio-

* From the available English version in www.pax-westphalica.de, official site of the project Acta Pacis
Westphalicae which congregates part of the research work directed by Professor Dr. Konrad Repgen. That
extensive research led by Professor Repgen represent, in the words of David Parrot, “ surely one of the
most impressive historical projects of the last two centuries’ - David Parrott, The Peace of Westphalia. 8
JoURNAL OF EARLY MoperN History 153, 154 (2004).

% From the available English version in www.pax-westphalica.de.
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nal political order of before. Theserupture marks definitely the core of anew
political thought held by centraizing governments, sternborders, exclusiveinter-
nal sovereignty and formal interstate diplomacy. It isthen with the Westphalia
Peacetrestiesthat the clearest point in the historical transition of theinternational
scenery tothe normativeterritorial sovereignty and the prevalenceof laicismas
fundamental to atruly multi-polar system of statesinterested intempord issues
can befound. Theuse of theterm * system” showstheideaof apparent unit of
many individualized diversities™

Moral or religious considerations|eave the State towardsthe outskirts of
governmental worriesin aclear separation between heresy and sovereignty, a
phenomenon whichwasknown asthe* de-theol ogyzation of the politics’ . It
wasArmand Jean du Plessis, a.k.a. Cardind Richelieu, who conceived the prag-
matic concept of raison d'Etat™, showing that, for instance, when he put Fren-
chinterestsabove hisorigin, faith and catholic hierarchy and becameandly of
the protestant Princes of aGerman central Europe against the House of Austria
or when herecogni zed the Protestants freedom to preach in catholic France, and
alsowhen heedited the“ Amnesty of Alais’, in 1629, the sameyear inwhich
Emperor Ferdinand 11 imposed the* Edit of Restitution”. Theraison d' Etat oppo-
sed the universal medieval moral law and indicated theindependence and the
supremacy of the State’ sintereststo facereligious questions. Before, politics

0 ANTENOR PEREIRA M ADRUGA FiLHo, A RENUNCIA A IMUNIDADE DE JURISDIGAO PELO ESTADO BRASILEIRO E 0 Novo DIreiTo
DA ImMuNiDADE DE JurisbicAo [The Brazlian Sate’'s Resignation to the Jurisdiction Immunity and the New
Right to the Jurisdiction Immunity] 24 (Renovar 2003).

®" AnToNIO TRUYOL Y SERRA, LA Sociepap INTERNACIONAL [The International Society] 32 (Alianza 1974).
Effectively a system is a theoretical tool of great utility for the analysis of reality and in general could be
defined as a set of elements related, working together in a way that each element is the function of
another element, not a single element working alone. While epistemological unit, all system constitutes
then a collective of elements which maintains some kind of specific order, organization or structure
linked to each other, what confers it some unit, yet, still apparently. If a system is a group of units which
relate each other, we easily conclude that three ideas are inherent to a conception from any system:
collectivity (the whole), unit (the part) and interdependency (the structure that units the parts for
composing the whole). From then the three are also base components for the constitution of any system:
1) the repertoire of its elements (distinct between themselves and the system itself); 2) the relation
between these elements or its organization and structure; and 3) the organic unit that keeps the elements
together for its relations.

% Ostreich, Problemas Estruturais do Absolutismo Europeu [Structural Problems of the European
Absolutism] in Poper E INsTITUICOES NA EUROPA DO ANTIGO REGIME [Power and Institutions in the Europe of the
Old Regimen] 192 (Anténio Manuel Hespanha ed., Fundagdo Calouste Gulbenkian 1984).

% Henry KissINGER, Diptomacia [Diplomacy] 59 (Francisco Alves 1999).
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and religion maintained an indissol uble union—mere questions of politica oppor-
tunity aretaken asoptionsof confessional nature. Asfrom Richelieu, however,
thesituation suffersaradical ateration: “ theinterestsof a state and theinte-
rests of religion are two entirely different things’ , the Cardinal would have
saidin 1616, when hewasstill the Bishop of Lugon™. Thereisacertainirony in
thefact that acatholic Cardind, the Huguenots' scourgein hisFrench homeland,
wasthegreatest respons blefor expelling religious questionsfrom European chan-
celleriesinthebrink of theModernity.

Definitely, theverticality of thepolitica-religiousrelationsof theMiddle
Agesgivesplace, intheinternational scenery, totheformal horizontality of the
links between the States but with intenseindividual character. Thispriority of
interests of each monarchy in particular illustratesamore sociablefeaturethana
communitarian one of the European system of States of the seventeenth cen-
tury.” Intheinternal environment, in parallel, the absol ute power of monarchies
ismore and moreunquestionableand for thisthedivinelegitimacy of kingsplays
afundamental role.

It isfair to recognize then, that a certain notion of “reason of Sate”
wasn't unknown so far though it had amore selfish meaning and just internal —
differently from the one devel oped by Richelieu. IntheMiddle Agesthe*” jus
eminens’ consisted of the supreme power of the princein disposing of the be-
longingsof hissubjectsor better, inthe power to interveneinasupremeway in
therightsof people. Asreferredin Rogério Soares™, the* juseminens’ incar-
nated the “ reason of Sate where all privileges were dissolved” or away to
break any positivelegal rightsat stagesor privileged instances™. Thisideaof

* Paul Sonninno, From D’ Avaux to Dévot: Politics and Religion in the Thirty Years War. 286 History 192,
192 (2002).

% AnToNIO TRUYOL ¥ SERRA, LA Sociepap INTERNACIONAL [The International Society] 35 (Alianza 1974). The
dichotomy between “community” and “society” was analyzed, among others by Celso Mello, for whom
“the community would represent the following characteristics: natural formation, organic will (the
energy from the organism, which is shown in the pleasure, habits and memory), and the individuals who
would take part in a deeper way in the ordinary life (...). The society already had different features:
volunteer formation, reflected will (it would be a product of thinking, dominated by the idea of conclu-
sion and having as a supreme end, the happiness); and the individuals who would take part in a less deep
way of ordinary life’ — CeLso D. bE ALBUQUERQUE MELLO, DireITo INTERNACIONAL PuUBLICO [Public International
Law] I, 45 (Renovar 1997).

% RoGERIO GUILHERME EHRHARDT SOARES, INTERESSE PUBLICO, LEGALIDADE E MERITO [Public Interest, Legality and
Merity] 55 (Atlantida 1955).

67 " - . .
EbuarDO GARciA DE ENTERRIA, LA LENGUA DE Los DERECHOS: LA FORMACION DEL DERECHO PUBLICO EUROPEO TRAS LA

RevoLucion Francesa [The Language of Rights: The Development of Europena Public Law after the
French Revolution] 98 (Alianza 1994).
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superiority of the prince'spower intheinternal planthoughit referred originaly
to the beginning of theMiddle Ageswasreceived and improved by the scholars
of the monarchic absolutism and became an indispensabl e tool to abaroque
exercise of power —marked by exaggeration, excess, hyperbole, extravagance
and attachment to form, bes desthe constant conflict between the holy and the
profane.

The conflictsof confessiond origin of the seventeenth century, by weake-
ning the power of the Catholic Church strengthened —simultaneoudy —thetem-
poral power of thekingsinaway that, in the external environment, monarchs
wereequals, and intheinternal environment, they had no one equal in power.
Thereligiouschaosthen gave placeto asecular political order that inthefollo-
wing 140years, until 1789, wasmarked by absolutism, by bureaucratization and
by militarism. Let usadd to that thefact that the* de-theol ogicalization” (lack of
theology) of paliticscontributed decisively to the secul ari zation of the spirit, what
made the absol utism the cradle of theilluminist philosophy®. Thismarks, doub-
tlessly, themost solid basisof European Public Laws”, from where comesthe
legitimacy of thetrue paradigmatic character of the Westphalia Peace Tregties.

4, THe ConcLusioN: AUF WIEDERSEHEN, WESTPHALIA?

The Westphalia Peace Treatiesdid not constitute an obvious, radical or
instant revolution in thejuridical-political model of State such asthegreat mo-
dern palitical revolutions. It wasn't a“ political bigbang”. Far fromthis, accor-
ding to Kuhn History suggeststhat theroad to stable agreement in the scientific
researchisextraordinarily hard”. Infact, those pactsof 1648 dramatically chan-
ged theways of seeing and understanding the State, allowing other state actors
to comeinto the modified continental political performance, despite not having
disintegrated the Holy Roman Empireor the Papacy. Themain jus-political cate-

% Gehard Robbers, Religionrechtliche Gehalte des Westfalichen Friedens — Wurzeln und Wirkungen [Reli-
gion-legal Contents of the Westphalian Peace - Roots and Effects] in 350 JaHrRe WEsTIFALISCHER FRIEDE [350
years of Peace of Westphalia] 73 (Meinhard Schréder ed., Duncker & Humblot 1999). It is fair to
recognize, however, that this “de-theologicalization” (lack of theology) is just relative, made true much
more into external politics than in the internal one, once the divine attributes of the king are more and
more recalled and reinforced.

% Jean-JAQUES RocHE, RELATIONS INTERNATIONALES [International Relations] 94 (L.G.D.J. 2001).

™ Tromas KumN, A ESTRUTURA DAS RevoLUGGES CiEnTiFicas [The Structure of Scientific Revolutions] 35 (Pers-
pectiva 1997).
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goriesof thisre-designed world started aprogressively larger consensus after
1648.

Opposed totraditional political conceptionsof revolution asruptureand
eradication, evolutionsaretypical of the persistent and daily quaditativemodifica
tions, and not alwayslinear or cumulative. Peculiar debateson the pre-paradigm
timesdo not disappear compl etely with the establishment of the paradigm. The-
refore, itisat least controversia totalk about a*“Westphalianrevolution”, inthe
senseattributed to theterm“ revolution” by common sense. The non-revolutio-
nary character (inlatu sense) of the Westphalian paradigm, however, doesnot
havetheright to withdraw any prestigefromit. Thisiswhat isfound in multifa-
rious Europefrom 1648: the Westphalia Peace contributed to the definite secu-
larization of politicsand thelong processof formation of Public Law in Europe,
founded in asecular sovereignty whose high pointswould be the French Revo-
lutionand World War 11. Inthis perspective, 1648, 1789 and 1945 still congtitu-
tefundamental dates, real paradigms, evenfor Eastern’s State, Law and Justice
—central categoriesfor our Legal system.

It should not beforgotten that aparadigm, initsbest Kuhnian sense, is
better articulated and more coherent whenever it getsto each new occasion on
whichitissubmitted to an original or morerigorouscondition, inaway that the
sovereignty and the secularism from 1648 are not today’s, though in 1648, they
il held the capita importance of having definitely included these new regulating
principlesintheinternational ingtitutional matrix. A smilar point of view isdefen-
ded by Philpott™, for whom the Westphalian Peace Treaties should not be un-
derstood as an “ instant metamorphosis’ : “ Westphalia consolidated the
modern system; it did not createit ex nihilo” .

Inthe opposite sense, though in awidely recognized minority position,
Beaulac™ and Osiander™ establish that the “ Westphalian Myth” (sic) did not
congtitute areal paradigm to the devel oping system of the modern States, since
the 1648 treatiesdid not really dter the European power rel ation which followed
—the Empire continued strong, together with France and Spain (which were

™ Daniel Philpott, Westphalia, Authority and International Society. 47 PoLiTicaL Stupies 566, 579 (1999).

" Stéphane Beaulac, The Westphalian Legal Orthodoxy — Myth or Reality? 2 JoUrRNAL OF THE HISTORY OF
INTERNATIONAL LAaw 148, 175 (2000).

™ Andréas Osiander, Sovereignty, International Relations, and the Westphalian Myth. 2 INTERNATIONAL
OReANIsaTION. 251, 261 (2001).
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already powerful) and the Papacy which wasin decadencelong before and not
necessarily dueto the Westphalian peace. Such argument isnot sufficient to put
gpart the centra position of the Westphdiapeaceinthedefinition of thejuridical-
political scenery whichfollows. Therealism of thisconsideration about power
factorsdoes not shock the stiffnessof thejuridical formalism of the sovereignty
concept (still undeniabletoday), uponwhichal Public Law whichfollowsisset
(along with secularism and thereason of state). Thereisnot any incoherencein
thejudicid/territoria/forma equaity among the Statesand itsintring c geopoliti-
cal/hegemonicinequality just to useaconceptual referenceused by Falk™. An
absolutely unconditiona sovereignty, disconnected from pressionsof power and
economical influences, never existed asafact. Furthermore, the complexity of
the Westphalian phenomenon makesit multiplein meanings.

If, for scholarsof international relations, the Westphalia Treatiesa ready
have acentral meaning, they have even morerelevancetojurisprudence, whose
normative-prescriptive character findsin those 17th century pactstheformal
instauration of aninternational order based onjuridical equality among secular
states. Asfor that, itisfair to recognizethat asame paradigm can havedistinct
vauesto different study fieldssuch as Jurisprudence and Internationa Relations.
It still must be registered that it is exactly because Westphalia affirmsajus-
political paradigm that can be said today that in 1648 and soon after thispara-
digmwasnot completely matured: the conscienceof initid anomaly comesfrom
theimprovement and refining of the conceptual categories State, Law and Sove-
reignty along time, what infact, allowed it to come out asawinner in theeternal
conflict with other models, other theories, other paradigms. Thereisno doulbt,
however, that Westphdiatakesout of place, definitdly, the conceptud web through
which weunderstand the State.

Itiswrongtoinfer that theimportance of the WestphaliaPeace Tregtiesis
just awork from the 19" and 20" centuries, asif by thistimetherehad beena
rescueof ahistorical fact forgottenin History. Tothe eyesof itscontemporaries,
the coming of Peace was solemnly and suitably commemorated™. Long before
and far away from the narrow limitsof legal dogmeatic, the painter Gerard ter
Borch—oneof thefinest of al Dutch seventeenth-century artisss—wassensible

™ Richard Falk, Revisiting Westphalia, Discovering Post-westphalia. 4 THe JoURNAL OF ETrics 311, 312
(2002).

™ Claire Gantet, Peace Ceremonies and Respect for Authority: the Res Publica, 1648-1660. 3 FRencH
History 275, 276 (2004). In the same sense:
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enough to capturewith unique perspicacity thedistinctnessand main consequen-
ces of the Westphalia Peace, in his picture “ The Swearing of the Oath of
Ratification of the Treaty of Minster” , painted during the last year of the
Thirty Years War’. Inthat painting, itiscrystal-clear that art does not modify
theworld asatool but it hasits magnitude: the greatness of art residesin its
incapacity of reducing theworld to asimple ephemerous and objectiverepre-
sentation of the present and of thereal —for ideological, pedagogical, hedonistic
or religiousreasons, for moreredigtic or figurativeit may seem.

Themaster piece of Gerard ter Borch portraysthe main room (Ratskam-
mer, after Friedenssaal) of theM Uinster Town Hall at thevery moment at which
the peacetreaty isbeing sworn by the authorities of Spain and the Netherlands.
The center of the screen isoccupied by thetwo versionsof thetreaty (the Spa-

™ Gerard ter Borch (1617-1681), “ The Swearing of the Oath of Ratification of the Treaty of Miinster”
1648, oil on copper, 45,4 cm x 58,5 cm, London National Gallery (www.nationalgallery.org.uk). The
picture (above) doesn’t exactly portray the ceremony of conclusion of the Instrumentum Pacis Monas-
teriense, of Oct. 24th 1648, but the previous treaty from May 15th, 1648, also celebrated in Minster,
between Spain and the Netherlands.
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nish and the Dutch one, bothin Latin), properly seaed, displayedin exuberance
on around table, covered with aheavy green velvet tablecloth. Theleitmotiv of
the painting is not the independence of the Netherlands or the victory of any
religiousbelief or acurrent political ideabut thetreaty itself being sworn there.
The centrality and theforceof Law (symbolized by the peacetreaty) are put into
relief by theartist inthecircular displaying of theauthoritieswho watch the scene
andintheuseof special light which focusthe center of theaction, inaway that
thelight becomesdimmer asthe eyesrun away from thetresties, in the center of
the painting work, either inthe horizontal axeor vertica one.

Some other aspectsdemonstrate the absol ute political and religious parity
between the present del egationsin thewel|-attended ceremony: firgt, the pictu-
resquefact that they are both swearing thetreaty simultaneously (what, for pro-
tocol and practical reasons, isunlikely to have happened); second, the absence
of great distinctionsamong the seventy-seven men who witnessed the swearing
inthe semi-circle, around the treaty, in spite of being together Catholics and
Protestants, Spanish and Dutch, civiliansand military, enhancesthe universal,
ecumenical and anti-partisan perspective of the painting; and findly, no authority
inparticular deservesgrester atentionintheter Borch’spainting. Inthefront line
of the scenejust two charactersaredifferent fromthe othersby thecolor of their
clothes: to theleft, an anonymous soldier who dressesthe col ors of the city of
MUnster, in areferenceto the city inwhich thetreaty was signed, who watches
the scene from adistance behind an empty chair”, closer to what was happe-
ning; totheright of thetresties, adiplomat ™ with amagnificent red toga, givesthe
exact measure of theimportance and prominencethat chancellerieswould enjoy
from then on. Thefact that whilethe six representativesfrom the Netherlands
swear thetreaty with thefingersup and thetwo Spanish ambassadorsdo it with
theright hand over the Bible and the crucifix —both ways, meansthat Protestant
and Catholic haveidenticd dignity totheauthor. Thereareno winnersor defea
ted, infidelsor hereticsin the pictographic space. Only inthetop right corner of
the screen, Gerard ter Borch made areference to the clergy: the figure of a
monk, maybethe Pryor of Munster, with hishabitua brown tunic watchesthe

" The empty chair (traditional allegory for power) is another indication of the insomnia between the two
delegations.

™ According to Kettering, the diplomat referred to is the Dutch Johannes Christopherus Belne, secretary

of Antoine Brun, the second man of the Spanish delegation in that Conference — ALisoN McNEIL KETTERING,
GERARD TER BoRrcH AND THE TREATY oF MUNsTER 9 (Mauritshuis/Waanders Publishers 1998).
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scene over the back of Spanish Catholicsand behind anatty diplomat inred.
Thisorder of precedence (opposing red/power to brown/humbleness) certainly
isnot casud . Although MUnster isaCatholic city, thereligious signalsof that
solemn occasion arerestricted to the scul pture of aMadonna—recognized by
Catholicsand Protestants asthe mother of Christ-God —who blessesthe scene,
discretely sculptured inacircular non-lit candle chandelier. Curioudly, al light
whichinvadesthe Friedenssaal isthe onethat entersthrough by thewindow of
theleft superior corner of theroom—exactly thesamelight that illuminated and
madea | Europewarminthat ingtant. Inthiswork of art, just likein many others,
an opening which revealsalot about the reason of thingsand oncemoreitisin
thelying of art wherethe more cons stent true can befound.

Today, theinternational scenery isnot any moreexclusively state-bound,;
Sovereignty becomesmoreand more shared; thereisacertain flow of commer-
cial bordersand awar in the same shape of that from 1618-1648 seemsmore
and more remote (aspects, no doubt, post-Westphalian) ™. On the other hand,
the stateis still an indispensable actor in the modulation and execution of Law
andintheunderstanding of theinternational relations. The caseof East Timor, the
last nation to emerge out of the turbulent 20th century, underlinesthe power of
gatehoodinthe Globdisation Era: for theinternationa community, thenew country
wasn't too small or too weak to establish itself asanation-state.

Furthermore, asoneeasily perceives, in spite of arenovation of religious
fundamentaismsin many places(arancid, eminently pre-Westphalian note), the
maintenance of multiculturd dial ogue and the guarantee of freedom of conscien-
ceareaconcernonthetop of international and domestic political agendas. The-
setwo aspectsgive usasampleof thevalidity of the Westphalian elements of
State, even though these elementsare not yet the greatest legacies, responsible
for the permanent updating of the old “ Westphalian paradigm”. The greatest
evidencethat the Peace Treatiesfrom 1648 remain centra to the understanding
of our present State and Legal system modelsisthe fact that more than 350
yearsafter itssignature, the constitution of any juridica order clamsfor ademo-
cratic construction, always upwards, from the basi sto the summit (from down
below), never the opposite way, arbitrarily, or by the hands of a Pope or an
Emperor.

Theglobdization processof the contemporary international economy im-
poses many important challengesto the State. Such challenges, instead of we-

™ See, among others, Stephen Krasner’s theoretical contributions in the field of Political Science.
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akening the State’ sauthority, demongtrateit till hassufficient vitality and virtues
to adapt to the new economic scenario, exercising thesovereignty whiledeciding
for policiescapableof placing it within thearenaof anew international market.
Among thesenationd policies, it can be pointed out the gathering of huge econo-
mic regiona blockssuch asMercosul and the European Union. In these proces-
ses of regional integration, Law exertsafundamental role. It isthrough Law
(based on thetripod Stateness-rationality-oneness) that more stable and tighter
integrativetiesare constructed nowadays, in clear evidence that theword won
theswordinthefield of economicintegration.
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